.
2 Evidently, the UK seems to be on an unequivocal Brexit course-remaining in the EU is a very unlikely scenario.
However, leaving the EU will require the UK to conduct many very complex negotiations. Not only will the UK be required to negotiate a withdrawal agreement with the EU according to Article 50, but the UK will also need to conclude hundreds of other new treaties with third parties, international organisations, and potentially the EU itself. For all parties, much is at stake: Brexit involves nothing less than the political and economic future of the Union and its Member States, including the UK. In 2014, Europe was the world's most important trading area with a 23.8% share of world-wide GDP, followed by the United States (US) (22.2%) and China (13.4%). 3 How the European economy will compare to the US, China, and other markets post-Brexit is now a very open question.
This article considers the fate of these important Brexit negotiations. Namely, I begin by dealing briefly with the withdrawal notice under Article 50 and its legal consequences. 4 I then proceed to analyze the ensuing Brexit negotiations and the negotiation position of the parties involved on the basis of four key negotiation factors: agreement options, nonagreement alternatives, interests, and perceptions. 5 A particular focus of this analysis is the effect triggering the formal withdrawal process under Article 50 will have on the nonagreement alternatives of the parties. I then consider the likely negotiation strategy of the UK against this background. Next, I discuss the Brexit negotiation dynamic by considering strategic negotiation moves already made by the parties, and the strategic moves likely to be made in the future. 7 As will be seen, the ensuing Brexit negotiations will be very complex, as they involve many participants and issues. Drawing on historical examples, I ultimately propose an international, conflict-specific mediation process as an instrument to efficiently manage these negotiations. 8 I conclude by summarizing the article's main results and providing an outlook for the future.
withdrawal shortly after the referendum. 12 However, this plan may be delayed or disrupted due to UK "constitutional requirements"
13 -specifically, on November 3, 2016, the High Court held that "the Secretary of State does not have power under the Crown's prerogative to give notice pursuant to Article 50 for the United Kingdom to withdraw from the European Union." 14 On appeals, on January 24, 2017, the Supreme Court upheld the High Court's decision. 15 Hence, Parliament must authorize such notice. 16 Swiftly, on January 26, 2017, the British government introduced a bill comprising a mere 130 words, authorizing the Prime Minister to give notice under Article 50(2) TEU. 17 It remains to be seen whether and, if so, what kind of amendments to the bill will be tabled in the legislative process, possibly delaying Parliament's authorization. 18 The British government has already conceded to Parliament that it will publish its negotiating plans before invoking Article 50. 13. See TEU, supra note 11, at art. 50(1 17/theresa-maysbrexit-speech-full/ ("I can confirm today that the Government will put the final deal that is agreed between the UK and the EU to a vote in both Houses of Parliament, before it comes into force.").
After the withdrawal notice is given, Article 50(2)-(3) contemplates a two-year negotiation period for a withdrawal agreement. This agreement shall take account of the framework for the withdrawing Member State's future relationship with the Union. Of further, crucial importance are the Union's majority requirements for concluding the withdrawal agreement with the UK. Apart from the consent of the European Parliament-where a simple majority decision suffices-a qualified majority in the Council is necessary for a binding withdrawal agreement. Article 238(3)(b) of the Treaty on the Functioning of the European Union (TFEU) defines "qualified majority" as at least 72% of the Council's members representing at least 65% of the Union's citizens. 20 This means that 19 out of 27 Member States-28 minus the UK-must sanction the agreement. In respect to the citizen requirement, noteworthy Member State population shares-again, the UK not included-are the following: Germany 18.30%, France 14.97%, Italy 13.70%, Spain 10.47% and Poland 8.57%. 21 Thus, many different blocking coalitions are conceivable. Germany and France, for example, can veto any withdrawal agreement if they form a coalition with any one of the three other Member States mentioned. To put it differently: to conclude a withdrawal agreement, the UK will need a broad consensus amongst the remaining large Member States. If no deal can be reached within the twoyear period, assuming the period is not extended, then the UK will exit the EU according to Article 50(3) without a deal-Brexit "pure and simple" so to speak.
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This implication is also important with respect to the legal issue of whether a withdrawal notice, once given, may be subsequently revoked-an issue open to significant debate. 23 in Article 50(3). It would effectively mean that a state could test the process risk-free and see what kind of deal can be negotiated, only to reverse course once it emerges that no favourable exit agreement can be concluded. Indeed, this would undermine the purpose of Article 50(3). Hence, if the notice can be withdrawn, it seems that it may only be through taking due regard of the legitimate interests of the other Member States, possibly by analogy to the qualified majority requirement in the Council stipulated in Article 50(2).
In the scholarly literature on Article 50, there is a controversial discussion about whether the provision can also be invoked to partially withdraw from the Union or to modify current membership status. 24 Article 50(2) foresees that the withdrawal agreement takes "account of the framework for [the withdrawing Member State's] future relationship with the Union."
25 Hence, the provision foresees that a Member State might leave the EU and that its withdrawal agreement might prospectively set out the fundamentals of its future relationship with the Union. Thus, on its plain language, Article 50 is not the right instrument to effect a partial withdrawal or to obtain a modified membership status. These goals are more appropriately achieved by a treaty change according to the TEU's Article 48. 26 Be that as it may, it is at least clear that every withdrawal agreement that, as a matter of its regulations, amounts to or implies such a treaty change must be ratified by all Member States according to Article 48.
III. NEGOTIATION ANALYSIS
The negotiation situation concerning the withdrawal agreement can be helpfully analysed using four key negotiation factors: agreement options, nonagreement alternatives, interests, and perceptions. 
A. Four Key Negotiation Factors
If parties act rationally, negotiations will only lead to an agreement if agreement options can be found that are better than each parties' best nonagreement alternative, also known as a Best Alternative to a Negotiated Agreement (BATNA). 28 Hence, the respective BATNAs of the parties limit the space of potentially acceptable agreement options, or Zones of Possible Agreement (ZOPA). Likewise, interests are the most important measuring rod that parties use to evaluate their nonagreement alternatives and discussed agreement options. Finally, negotiations take place in our headsagreement options, nonagreement alternatives, and interests are all perceived subjectively. Accordingly, distortions of perceptions and systematic cognitive biases also enter the negotiation calculus.
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B. Interests and BATNAs of the Parties
If one analyzes the UK's negotiation position under this framework, several conclusions regarding its interests and BATNA emerge. First, it is apparent that the UK primarily wants to regain political sovereignty. Of central importance in this respect is full control over immigration. However, the Brexit referendum has also been interpreted by Prime Minister May as a vote against certain aspects of globalisation and a Europe for elites. 30 The new British government aims to rectify perceived imbalances and injustices in the fabric of the social system. In other words, it aims to create "a country that works for everyone." 31 Finally, the UK also has an interest in 31. This was the motto of the convention of the Conservative Party from October 2-5, 2016, in maintaining full access to the common market at the lowest costs possible.
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Indeed, 44% of all British exports go to the EU, 33 which amounts to approximately 12% of the country's GDP. 34 Conversely, EU exports to the UK make up only 3% of Europe's GDP. 35 Furthermore, losing access to the common market would have especially grave consequences for London's finance industry. 36 If stripped of the European passport, which gives London's finance industry the right to operate and provide services in other Member States based on the regulations in the country of origin, severe negative economic consequences are expected. It has been estimated that up to 35,000 jobs might be lost, along with revenues in the order of £18-20 billion per year and taxes in the order of £3-5 billion per year. 37 However, the volume of bilateral trade between the UK and the EU only tells half the story with respect to the two parties' interests and alternatives. What also matters is the specific assets being traded. 38 To put it differently: 35. See generally id. 36. Of course, it would not only be the finance industry that would suffer. London has become a premier provider for dispute resolution services, supported by the Brussels Ia Regulation. London is a leading international restructuring venue, supported by the European Insolvency Regulation. UK company law benefits from the "incorporation theory" that Member States had to adopt under the Court of Justice of the European Union (CJEU) jurisprudence on freedom of establishment for companies. One could go on and on. London's legal industry would suffer alongside its finance industry if Brexit occurred with no adequate replacement for the existing laws and regulations. whether the UK can source European deliveries easily from a third-party country is important, as is whether its European partners can easily sell their goods and services to third party countries. If, for example, a European trading partner delivers highly specialised technical equipment that the UK cannot obtain easily from another source, the UK has a problem. Likewise, if its European trading partner has no other market for this equipment, it too has a problem. Both parties are in a bilateral monopoly situation. 39 Thus, figuring out exactly how the UK and EU trading relationship affects the bargaining position of both sides requires an in-depth analysis of the goods and services traded.
See The Impact of the UK's Exit from the EU on the UK-Based Financial Services
The UK's BATNA depends on whether the Article 50 withdrawal notice is given or not. If it were possible for the UK to negotiate a withdrawal agreement in the shadow of a non-declared exit, its BATNA would be the status quo: a continuing full membership in the EU. However, such "shadow" negotiations were categorically ruled out shortly after the referendum by leading EU representatives and the governments of other Member States. 40 Once a withdrawal notice has been given, the two-year negotiation period described above runs. If no agreement can be reached within this timeframe, the UK will leave the EU and would, vis-à-vis the EU, resort to a third country status. This outcome would satisfy crucial UK political interests but not its economic interests.
Turning to the EU, its primary interest is clearly to prevent a Brexit that weakens the Union politically or economically. Ideally, the Union would want to reinvent itself after Brexit and emerge stronger than it was before. 41 One aspect of this interest requires preventing a "Europe à la carte" or cherry-picking by individual Member States. 40. See Brexit Negotiation Games, supra note 12. In terms of negotiation tactics, this was a binding self-commitment. See BÜHRING-UHLE et al., supra note 27, at Chapter III; see also infra Section V.
41. This might mean that the EU takes the principle of subsidiarity seriously and fundamentally reconsiders which policy fields it can work on with real value added, compared to uncoordinated action by the Member States. Commerce, defence, and security-including fighting terrorismmight be such policy fields. See Eidenmüller & Hacke, supra note 27.
42. Such cherry-picking was ruled out by leading EU representatives and the governments of other Member States shortly after the referendum. See Brexit Negotiation Games, supra note 12.
detrimental long-term consequences for the Union as a whole. Further, the EU and its officials clearly have an interest in maintaining positions, competences, and influence. 43 The EU's BATNA is a mirror image of the UK's BATNA. Before giving Article 50 notice, should its "shadow" negotiations fail, the UK would remain a full Member State. 44 However, after giving notice, should the two-year period lapse without a withdrawal agreement in place, the UK would revert to third country status. This prospect is not a rosy one for the EU either: it would lose a Member State that makes significant contributions to its budget. 45 More importantly, it would lose a stabilising political force with regards to the power dynamic between Germany and France.
Moreover, the individual interests of the remaining Member States are quite diverse. For instance, export-oriented countries, such as Germany, surely have an interest in maintaining trade with the UK on the smoothest possible terms. 46 Member States from southern Europe, including France, may want to see EU budgets and spending rise, and see fiscal control over the Member States relaxed. 47 Further, for the Visegrád-States, curtailing illegal immigration is as important as it is for the UK. withdrawal agreement requires a qualified majority in the Council and hence a broad consensus amongst the remaining Member States. In the case of a treaty change, even unanimity is required. 50 Hence, pre-withdrawal, disagreement amongst the remaining Member States strengthens, rather than weakens, the EU's bargaining position.
IV. UK NEGOTIATION STRATEGY
For more than three months after the referendum, it was completely unclear which strategy the UK would use to approach the Brexit negotiations. In the immediate aftermath of the referendum it was even unclear whether and, if so, when the Article 50 withdrawal notice would be given. Since then, at least the contours of the British exit plan have become discernible, largely due to the speeches delivered by Prime Minister May in October at the Conservative Party convention 51 and even more importantly on January 17, 2017, at Lancaster House.
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As already mentioned, it now seems clear that Brexit, as such, will happen and that a withdrawal notice will be given before the end of March 2017. This despite the facts that (1) under the analysis of interests and BATNAs undertaken in the previous section, the "Brexit Negotiation Game" may be a negative sum game with net losses for all sides; 53 and (2) given the firmly announced position of the EU and leading Member States, it seems cherry-picking retained fundamental freedoms-like the freedom to move goods, services, and capital or not to move persons across borders-will be difficult at best. At the same time, it appears that the new British government considers political sovereignty and a more just society to be more important than the interests of the financial industry. 54. The political calculus motivating this stance is not difficult to decipher. The UK voting system is majority rule in the constituencies ("first past the post") and Greater London represents only a relatively few constituencies. If Prime Minister May calls early elections in 2017, the Conservative Party can expect to secure a broad majority of seats in parliament if it can credibly signal to lower-income voters-those who feel most disenfranchised by globalization-that the new British government will look after them primarily. However, because the available data suggests that inflation will rise, the lower-income members of society-who typically spend a higher portion of their income on consumer goods-will suffer more than others. See Some Britons Will Suffer from a Weak Pound More than Others, ECONOMIST (Oct. 18, 2016), http://www. Nevertheless, the British government will probably try to do at least some cherry-picking and thereby achieve the best of both worlds: political sovereignty and the economic benefits of full access to the single market. On December 1, 2016, Brexit Minister David Davis apparently signalled that the UK might even be prepared to pay for single market access when he said that "[t]he major criteria here is that we get the best possible access for goods and services to the European market."
55 Basically, this amounts to suggesting that Britain pay the EU for permission to cherry-pick.
In her speech on January 17, 2017, Prime Minister Theresa May reinforced and elaborated on this approach. While formally accepting the EU's negotiating position that the four freedoms of goods, capital, services, and people are indivisible, 56 she made it perfectly clear that the UK will seek the greatest possible access to [the Single Market] through a new, comprehensive, bold and ambitious Free Trade Agreement. That Agreement may take in elements of current Single Market arrangements in certain areas-on the export of cars and lorries for example, or the freedom to provide financial services across national borders-as it makes no sense to start again from scratch when Britain and the remaining Member States have adhered to the same rules for so many years.
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In essence, this comes down obtaining the benefits of the free movement of goods, capital, and services without, at the same time, accepting the free movement of persons; in other words, cherry-picking certain "elements of current Single Market arrangements."
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The UK is probably well-advised to test this strategy but not to push too economist.com/news/britain/21708904-effect-sterling-inflation-some-britons-will-suffer-weak-poun d-more-others?cid1=cust/ddnew/n/n/n/20161018n/owned/n/n/nwl/n/n/EU/7898930/email&etear=dai lydispatch. Of course, the government can potentially counterbalance these negative effects by raising state debt and social security benefits for a couple of years. However, this will reduce the government's room for political manoeuvring and strategic spending in the long run. hard or too long for two reasons. First, as already emphasized, the "official" negotiating position of the EU is that there will be no cherry-picking.
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Given that any withdrawal agreement needs to be backed by a broad consensus amongst the remaining Member States, 60 the UK will not want to antagonize anyone by insisting on such a controversial proposition. 61 Second, the UK will want to reduce the legal, political, and economic uncertainty associated with Brexit. The longer the process takes to complete, the worse the impact on British investment and growth will be. 62 Hence, the simpler, more realistic, and probably faster exit strategy for the UK is what can be called "Hard Brexit," wherein Britain completely leaves the EU and its rules and regulations, both primary and secondary. Such a move would imply that the UK does not aim to obtain a European Economic Area (EEA) status the way Norway, Iceland, and Liechtenstein have-at least not in the long run. 63 The move would also imply that the UK intends to relinquish its attempt to cherry-pick "elements of current Single Market arrangements."
64 Instead, the UK may contemplate concluding a nexus of bilateral treaties, similar in kind to those Switzerland has executed. However, the rules and regulations accepted by Switzerland, at least with respect to free movement of persons, could hardly serve as a model for the UK, especially given its strong interest in fully controlling immigration.
Even though Hard Brexit appears to be a relatively simple exit strategy, this does not mean that it will be easy to implement-quite to the contrary. Assuming that the UK indeed wishes to move forward with this plan, it will need to conclude many treaties or agreements with the EU, other supranational institutions, and third party countries in the years or even decades to come. This lengthy process is likely to proceed in phases. The first priority would certainly be the withdrawal agreement with the EU. In a Hard Brexit scenario, the scope of this agreement will probably be limited to regulating the conditions for and mode of an "orderly exit," including the financial consequences for both sides. 65 Second, either simultaneously or a couple of years later, the UK will probably need to conclude one or a number of trade and cooperation deals with the EU. These agreements will cover crucial issues relating to free movement of goods, services, and capital; the status of EU citizens living in the UK and vice versa; and aspects of internal and external security. If these agreements explicitly or implicitly alter the TEU, they must be ratified by all Member States. And if these arrangements, in essence, amount to cherry-picking "elements of current Single Market arrangements," 66 they would probably be rejected as politically unpalatable at the EU or Member States' level. Third, the UK might want to secure a temporary EEA membership or another transitional agreement to cover the interim period between when the withdrawal agreement takes effect and the UK's conclusion of new cooperation and trade deals with the EU. 67 can provide a static picture of the negotiation, like an X-ray. However, negotiations are an inherently dynamic enterprise because parties constantly make moves to create and to claim value. 73 Unfortunately, there is a tendency for claiming tactics to dominate value creation moves because claiming value seems to be the better idea no matter what your opponent does. Either your opponent moves to create value, and you exploit them to claim that value, or your opponent moves to claim value and you claim value to guard against being exploited yourself. That said, if this strategy is implemented universally, the final outcome may be worse for all sides than the outcome that would have resulted had all parties acted more cooperatively and focused on creating value. This paradox is commonly referred to as the "Negotiators' Dilemma." 74 trade deals with third countries." Id.
69. See TEU, supra note 11, at art. 50. This approach seems to be favored by Theresa May. See May, supra note 19 ("Instead, I want us to have reached an agreement about our future partnership by the time the two-year Article Fifty process has concluded. From that point onwards, we believe a phased process of implementation, in which both Britain and the EU institutions and member states prepare for the new arrangements that will exist between us will be in our mutual self-interest. This will give businesses enough time to plan and prepare for those new arrangements.").
70. This is disputed, however. The UK was one of the founding signatory states of the General Agreement on Tariffs and Trade, 1948, TIAS 1700 (GATT), and there is an argument that its WTO membership follows from that and not from membership in the EU. This tendency is already visible in the Brexit Negotiation Games. So far, neither the EU nor the UK seem to have a clear game plan, let alone a sophisticated strategy. In a speech made on January 17, 2017, Prime Minister Theresa May at least stated the main goals the UK hopes to achieve in the ensuing Brexit negotiations. 75 Yet, certain negotiation moves have already been made and all such moves have aimed at claiming value. To be more specific, a majority of the moves have, in one way or another, involved firmly committing to negotiation positions or drawing "red lines" that will not be crossed.
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In a negotiation, it is not always an advantage to be totally flexible or to adopt a position that allows for flexible reactions to your opponent's moves. Indeed, sometimes having no flexibility at all, through a binding commitment to a certain position, is the key to achieving an extraordinarily advantageous result. For example, if two lorry-drivers approach each other at high speed on a highway that is only broad enough for one, the driver who tears out his or her steering wheel and visibly throws it out of the window wins. The other driver must back down and give way or accept mutual destruction. 77 However, actions are typically needed to achieve a binding commitment; talk is cheap. Yet words become less cheap when statements are backed by the reputation of the person making them. This is particularly true regarding politicians' public statements: no politician wants to be called a liar or a weak negotiator because they backed down from a publicly averred "red line" or "minimum goal" during a negotiation. Hence, public statements made by leading EU or Member States' representatives in the Brexit negotiations add at least some binding weight to these commitments.
Important in this respect is the position-formulated almost immediately after the referendum by leading EU representatives and the heads of many Member States-that, firstly, there will be no negotiations before the UK gives notice under Article 50; and secondly, there will be no cherry-picking. 78 The first move was aimed at worsening the UK's BATNA by forcing it to trigger Article 50, ensuring that Brexit "pure and simple"-and not the status quo-would be the outcome if no deal can be reached within the two-year negotiation period. The second move was calibrated to exclude one of the many conceivable agreement options in the Brexit negotiations, namely a "Europe à la carte" for the UK-excellent for Britain but potentially disastrous for Europe.
The UK was less swift making its moves in the Brexit negotiation game. The first weeks immediately following the referendum will probably go down in history as a time when British politics imploded, with one leading figure of the political establishment after another throwing in the towel-a situation resembling a Hollywood soap opera more than a Shakespearian drama. 79 Then came Prime Minister May's "Brexit means Brexit." 80 As a political statement, it was probably meant to confirm that the new government is not going to try to reverse the referendum result but implement it faithfully. 81 The effectiveness of this move as a negotiation tactic can be questioned. Arguably, Brexit-at-all-costs is not in the best interests of the UK. But this is now what Prime Minister May has promised the British people. The UK's negotiation partners in Europe may find themselves empowered by a commitment to the UK's exit no matter what kind of withdrawal proposals they put on the table. Hence, Brexit means Brexit is a rather self-destructive commitment for the UK to have made. The one good thing about it is that it clarifies the direction of travel. In an extremely complicated and complex negotiation setting, simplifying moves are helpful to control and manage the process. Unfortunately, in the present case, the opportunity costs of this move are potentially very high for the UK.
Conversely, since the referendum, the UK has tried to better its bargaining position by threatening a "tax war" with Europe: if no satisfactory access to the single market can be achieved, then corporate tax rates might be cut to a historic low of 10%, according to a "secret plan to slash corporation tax by half."
82 But this announcement may not be enough to lure many businesses and investments to the UK. Even if the UK undertook deeds to bolster these tough words, the crucial question for investors would be the UK's credible commitment to these tax levels in the long run-and a stable tax policy more generally. On this point, the UK has little to offer. As one commentator observed:
[T]he post-referendum uncertainty relates not only to the future of UK/EU relationships, but also to the stability and trustworthiness of British political institutions. That uncertainty may not be enough to erode the competitive advantages for firms that are already established in the UK . . . but it makes any attempt to attract new businesses or to rebrand the UK as a tax or regulatory haven at the border of the EU highly unlikely to succeed.
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Apart from commitment tactics and threats, we have also already seen the EU creating and applying time pressures as a tactical move. On June 28, 2016immediately after the referendumMr. Schulz, then President of the European Parliament, called upon the then Prime Minister of the UK, Mr. Cameron, to come forward with the withdrawal notice within days. 84 As we all know, this did not happen. More recently, the designated lead negotiator for the European Commission, Michel Barnier, "signalled an uncompromising stance on talks, laying out a tight timetable for the U.K.'s exit from the bloc." 85 Usually, time pressure is considered to be disadvantageous in negotiations because a negotiator who is keen on getting a result quickly will be inclined to make more concessions than his or her opponent. Or, put technically, negotiators who discount future benefits at a higher rate than their opponents are at a disadvantage. 86 However, in the Brexit negotiation, the situation is anomalous. Assuming that to exit without a deal or with a clearly suboptimal deal is much worse for the UK than for the EU, arbitrarily limiting negotiation time works to the EU's advantage.
So, what negotiation moves should we expect next? What we have read, heard, and seen so far does not inspire confidence that the leading officials on either side have the skills and the knowledge to manage the process proactively and constructively. While value-claiming moves may not be all we see down the road, we will likely see more moves to claim value: some planned, some intuitive, and some self-defeating. So far, no one who appears to sense the potential of and need for sophisticated process design and management has yet stepped onto the stage. Here lies an opportunity for mediation.
VI. BREXIT MEDIATION
Mediation is an old process. In recent decades, it has increasingly been used to resolve civil claims, and it has become part of the dispute resolution culture of many states around the word. However, mediation has also long been used to resolve international conflicts relating to international business or political matters. That said, designing and implementing a tailor-made mediation process to resolve a complex international dispute can be a formidable challenge. The case of Brexit will almost certainly confirm this. 
A. The Potential of Mediating Brexit
Mediation is negotiation assisted by a neutral third party who has no decision-making authority. 87 Further, there is no such thing as "a" or "the" mediation-it is an extremely diverse and fluid concept. Mediation can be primarily interest-based but also rights-based. 88 It can be conducted in phases or plenary sessions but also in private sessions, sometimes referred to as "caucus mediations." 89 Mediation can aim at a comprehensive conflict resolution but it can also be restricted to certain aspects of a conflict. It can aim at binding solutions or agreements or focus solely on self-reflection and transformation. 90 The goal is to privately and purposefully design a mediation process that, given the specific conflict and the interests of the parties, promises to offer the best form of conflict resolution possible; that "[fits] the forum to the fuss." 91 It should be clear from the discussion in the preceding sections that Brexit will necessitate and be implemented through multiple, very complex negotiations. Many parties are involved and their interests are very different. At the same time, these parties themselves are not monolithic but largely consist of multiple stakeholders, sometimes with extremely heterogeneous interests. For examples, one need only consider the EU or the WTO. It is obvious that this complexity poses enormous challenges with respect to the management of the negotiation processes. These challenges should prompt negotiation professionals to consider third-party assistance. This is true even if one just focuses on the negotiations between the UK the EU. 92 Both the withdrawal agreement and a new cooperation and trade agreement will involve literally thousands of issues. None of the parties involved in the negotiations is neutral or independent-every party and its stakeholders have interests to pursue. Thus, the potential inherent negotiation management by a neutral third party is obvious. This is all the more true because, as discussed, the first moves in the Brexit Negotiation Game 93 have already demonstrated that most of the actors involved are insensitive, first, to the benefits of a careful and transparent process design; and, second, to how dominant value-claiming moves have already become and will probably remain without third-party assistance.
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The potential for value destruction in these Brexit negotiations is huge, but the potential to preserve or even create value through an efficient process assisted by neutral and professional process managers is equally huge.
The design of a Brexit Mediation could build on and draw from the many historical examples of international economic or political conflict resolution in which some form of neutral third-party negotiation assistance was successfully employed. In Europe, for example, there was the first Eurotunnel restructuring in 1996 and 1997. That process involved 225 commercial banks. 95 There, the mediators, Lord Wakeham and Robert Badinter, established a process wherein twenty-five of the 225 banks became members of a steering committee and the final and decisive negotiations, assisted by the mediators, took place amongst a group of six core banks.
Possibly even more widely remembered-despite forty intervening years-is then US President Jimmy Carter's engagement as a mediator in the 1978 Camp David peace treaty negotiations between Israel and Egypt. 96 Among other tools, this mediation successfully used an important mediation technique known as the "one text" procedure. 97 Finally, mediation techniques were also used in the negotiations that led to the UN Law of the Sea (1973) (1974) (1975) (1976) (1977) (1978) (1979) (1980) (1981) (1982) . 98 
B. Mediation Design and Obstacles to Mediation
Against this background, it seems that installing an institution or a group as a neutral process manager might be a good first step towards establishing a potential mediation framework for a Brexit Mediation. Soliciting the support of a professional mediation institution, such as JAMS in the US, 99 would be helpful to the parties in this regard. The team of mediators selected ("Brexit Mediators") should be composed of seasoned specialist mediators from different countries. A group of three-one from the UK, one from Europe, and one from a third country, such as the US-is one plausible option. 100 Clearly, the mediation team would need to establish some form of organizational support structure and authorization to solicit the assistance of further experts on relevant subject matter. The ability to recruit additional mediation support to assist with the large and diverse number of negotiation issues to be addressed seems reasonable, as well. The ultimate size of the mediation team would depend on the goal the parties set for the mediation process. Of course, this goal needs to be discussed and agreed upon by the parties.
It is not realistic to negotiate and actually conclude a detailed withdrawal agreement and a new cooperation and trade agreement in a mediation framework. A more sensible and realistic goal could be some form of "High-Level Agreement" about key elements and principles. The Brexit Mediators would be tasked with identifying the general form of the future relationship of the UK with the EU 101 and the key elements necessary to a successful deal. The key elements identified would then be fleshed out in detail sufficient to provide a usable framework for future, more focussed and comprehensive negotiations. Hence, the goal of the mediation would be more abstract and political than concrete and legal.
Designing a process that would be most conducive to achieving this goal poses a significant challenge. One crucial element of the process design would be to determine the negotiation participants and committees. The EU 99. JAMS, https://www.jamsadr.com/ (last visited Dec. 7, 2016). 100. Appointing three co-mediators with different backgrounds seems a plausible way to do justice to the enormous complexity of the case, the many international and cross-cultural issues raised, and the need to have a balanced panel that represents a range of views. At the same time, should the Brexit mediation team encounter contentious process moves, a group of three would allow for majority decisions.
101. Examples of possible forms include an Associated Membership, Temporary EEA Status, a Hard Brexit, and Swiss Status.
has already designated lead negotiators to represent the European Commission, the European Council, and the European Parliament; three EU institutions with prominent roles in the Brexit process. 102 Hence, it seems sensible that the UK likewise nominate three lead negotiators, one to negotiate opposite each of the EU's chosen three.
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The process could start immediately after the UK gives its formal withdrawal notice under Article 50. To leave enough time for negotiating the legal details of the withdrawal agreement, a new cooperation and trade agreement, and/or a transition agreement, it would be important to reach a High-Level Agreement within a year or so. The mediation process could consist of a series of monthly high-level meetings, each lasting a couple of days. Between the meetings, work could be done in various committees and meetings could be held with other stakeholders-both to communicate intermediate results and to enhance the process's legitimacy. An internet platform, supported by software tools that facilitate specific tasks like variable communication and scenario analysis, could be designated to manage the process. Likewise, key meetings could be streamed over the internet, live from Brussels. 104 Maximum transparency vis-à-vis the general public is probably crucially important, 105 as the recent Transatlantic Trade and Investment Partnership negotiations between the EU and the US have demonstrated.
These Brexit mediation process design considerations are clearly both tentative and rough. They highlight only some of the possible elements an appropriate process design might incorporate. A more precise mediation design would itself have to be negotiated in the first "Brexit Mediation Meeting," which would ideally involve as many affected stakeholders as reasonably possible, including at least one representative from each European Member State.
As with mediations in the private sphere, the most difficult Brexit Mediation challenge could be motivating the parties to agree to mediation in the first place because there are many potential barriers to mediation. Experience tells us that parties to a conflict usually underestimate the value of professional process management or overestimate their own capabilities in this regard.
106 High-ranking civil servants, diplomats or politicians affirm this experience. At the same time, the potential of mediation as an instrument of efficient process management is often underestimatedespecially when parties lack personal experience with this instrument of consensual conflict resolution.
Finally, some parties may consider mediation to involve a loss of control-both with respect to the process, certainly, but also possibly with respect to its results.
Each of these obstacles can be overcome: overoptimism by citing the many failed complex negotiations unassisted by mediators and pointing out those successful negotiations in which mediators helped steer the process; lack of familiarity with mediation by the dissemination of information about the mediation process and mediation success stories in similar contexts; and fear of loss of control by stressing that mediation-in stark contrast to litigation or arbitration-is a paradigm process that leaves parties in full control of both the process itself and the results. Undertaking this kind of information and education is time and energy consuming. At the same time, the Brexit stakes are very high for the UK, Europe, and, indeed, the world. There should be ample motivation to live up to the challenge.
VII. SUMMARY AND OUTLOOK
The Brexit referendum in the UK has thrown the European Union into a crisis. Crises hold the potential for disaster but also for creative new beginnings. Much will depend on whether the exit process can be steered constructively, keeping a close eye on the interests of the many affected parties. There is a nontrivial probability that Brexit is a negative-sum 106. On "overoptimism" as a rationality trap, see, e.g., BÜHRING-UHLE et al., supra note 27, at Ch. II.
game.
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The ensuing Brexit negotiations are many and very complex. In this article I have analyzed the negotiation position of all parties on the basis of four key negotiation factors. I have shown that giving notice under Article 50 changes the bargaining power in the Brexit Negotiation Games to the UK's disadvantage. I have also explored the UK's current negotiation strategy and concluded that it will try to cherry-pick first and go for a Hard Brexit with some form of transition arrangement later if its desired outcome proves unattainable.
So far, the negotiation moves by the parties are geared almost exclusively towards claiming value. Moreover, the EU has taken more sophisticated steps by ruling out shadow negotiations before the UK gives notice under Article 50 and by ruling out any form of cherry-picking or Europe à la carte. If the parties continue as they have begun, we can expect to see more value-claiming tactics, as in all real-live negotiations.
108 Yet despite the individual gains attainable through value-claiming, this scenario seems to resemble the classic Negotiators' Dilemma, one in which all parties might achieve better outcomes if they cooperate. Herein lies the potential for Brexit Mediation, the opportunity to save value and possibly even help the parties identify options for mutual gain.
Another independent motive for Brexit Mediation is process management. The ensuing negotiations are extremely complex. So, without a professional and neutral third party, it will prove extremely difficult-if not impossible-to manage them constructively and efficiently.
I have sketched out one potential "Brexit Mediation Model." It would involve mediated "High-Level Talks" geared first towards defining the principles underlying the new relationship between the EU and the UK; and second towards identifying and agreeing to the key elements of a withdrawal agreement, a new cooperation and trade agreement, or a transition agreement between the EU and the UK. The potential for mediation to help preserve value in this very complex multi-party dispute is enormous. In the interest of the future of Europe, and indeed, the world as a whole, we are all called upon to remove any obstacles that lie in its way.
